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U.S. Department of Justice

Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

3107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

DHS/ICE Office of Chief Counsel - TAC
1623 East J Street, Ste. 2
Tacoma WA 98421

Date of this Notice: 5/22/2028

Enclosed is a copy ot the Board's decision and ordcr in the above-refcrenced case.

Sincerely,

Q.61

John Seiler
Acting Chief Clerk

Enclosure

Userteam: Docket
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NOT FOR PUBLICATION

U.S. Department of Justice
Exccutive Office for Immigration Review
Board of Immigration Appeals

MATTER OF:
FILED
Respondent

IN BOND PROCEEDINGS
On Appeal from a Decsion of the Immigration Cowt, Tacoma, WA

Before: Montante, Appellate lmmgration Judge

MONTANTE, Appelhte Inmmigraton Judge

The respondent, a native and citizen of Guatenuly, has appealed the Immigration Judge's
Apri 4, 2025, order denyng his request for custody redetermmation. On Aprd 7, 2025, the
Immigration Judge issued a bond memorandum settmg forth the reasons for his decision. The
Department of Homelind Securty (“DHS™) has not responded to the appeal The appcal will be
dsmissed.

We review findings of fact determmed by an Imymigration Judge, mchding credbility findings,
under a “clearly erroncous™ standard. 8 C.F.R. § 1003.1(d)(3)()). We review questions of law,
discretion, and judgment, and all other issucs m appeals from decisions of Immigration Judges dc
novo. 8 C.F.R. § 1003.1(d)(3Xii).

On Febnaary 22, 2025, the respondent was apprehended by immigration officers near Orando,
Florida (IJ at 1; Bond Exh. B-2 at 3). At that time, the respondent told the officers that he last
entered the United States without admission or parole near Santa Teresa, New Mexico, on or about
September 15, 2015 (1J at 1; Exh B-2 at 2). Immigration officers detenmined that the respondent
was madmissible under section 212(a}6)(A)D) of the INA, 8 US.C. § 1182(a)(6)(AXi) (/d.).

We affirm thc Immigration Judge’s determmation that he lacked authority to cntertamn the
respondent’s request for a change n custody status because he is subject to mandatory detention
under scction 235(b)}(2)(A) of the Inmugration and Nationality Act (“INA”), 8 US.C.
§ 1225(b)2)(A).

We agree with the Immigration Judge that the respondent is an “applicant for admussion™
despite having been in the United States for over 10 years since his aleged last ilegal entry (IJ at
4-5). The INA defines an “alien present in the Unded States who has not been admitted™ or “who
amves in the Unted States,” whether or not at a port of entry, as an applcant for admission INA
§ 235(a)(1), 8 U.S.C. § 1225(a)(1). The Supreme Court of the United States has made clear that
an alien “who tries to enter the country illegally is treated as an ‘applicant for admission,’” under
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section 235(a), “and an alien who s detamed shortly after unlawful entry cannot be said to have
‘cfficcted an cntry’” for the purpeses of the mmmigration laws or the Constition. DAS v.
Thuraaissigiam, 591 U.S. 103, 140(2020) (quoting Zadvydas v. Davis, 533 U.S. 678, 693 (2001)).
Applicants for admission ‘“who are not actually requesting permission to cnter the United States
in the ordmary scmsc arc ncverthekss decmed to be ‘seeking admission’ under the mmmigration
laws.” Matter of Lemus, 25 1&N Dec. 734, 743 (BIA 2012).!

We are not persuaded by the respondent’s appellate assertion that he is not subject to
mandatory detention because DHS never phced him in expedited removal proceedings and instead
mitiated 240 removal proceedings (Respondent’s Br. (unpagmated). While aliens amiving in the
Unted States who arc plhced in expedited removal proccedings pursuant o section 235(bX1)(A)
of the INA, 8 U.S.C. § 1225(b)1}A), ard who arc scferred for comsideration of tUhenr asylun
cligbility are ineligible for release on bond during the pendency of their asyhan appication
because “section 235(b)(1XB)(i) requires detention until” the fim! adjudication of the asylum
application.  Matter of M-S-, 27 1&N Dec. at 516. Al other aliens amving n and seeking
adwission to the United States who are placed directly i full removal proceedings after faling to
establish their admissibility pursuant to section 235(b)(2)(A) of the INA, 8 U.S.C. § 1225(b)X2) A),
are likewise subject to detention ‘mtil removal proceedings have concluded.” Jennings v.
Rodriguez, 583 U.S. 281, 300 (2018).

Thus, we affirm the Immmigration Judge’s dectermunation that the respondent & subject to
mardatory detention under section 235(b)(2)(A) of the INA, 8 U.S.C. § 1225(b)}(2)(A), and
mebgible for bond.?2

Accordingly, the folowing order wil be entered.

ORDER: The appeal is dismussed.

! We need not decide whether the respondent s an “‘amiving aben” as defned by 8 CF.R.
§ 1001.1(q), and thus mcligble for bond under 8 C.F.R. § 1003.19(h)(2)(i(B), bccausec he is an
“abicn . .. who amives m the United States™ under section 235(aX1). See Matter of Q. Li, 29 1&N
Dec. 66, 68, fn. 2 (BIA 2025), citing Matiter of M-S-, 27 1&N Dcc. 509, 518 (A.G. 2019) (“Section
1003.19(h)X2)(i) . . . does not provide an exhaustive catalogue of the classes of abens who are
inebigible for bond.”).

2 Given our determmation that the respondent is subject to mandatory detention, we need not reach
the Immigration Judge’s altermative findings. See INSv. Bagamasbad, 429 U.S. 24,25 (1976) (per
curarn) (“As a general rule courts and agencies are not required to make findings on issues the
decision of which & unnecessary to the results they reach.™); Matrer of L-A-C-, 26 I&N Dec. 516,
526 n.7 (BIA 2015)(declning toreach akemative issues on appeal regarding mebigibility for relief
where an applicant is otherwise stamtorily meligible for such rebef).



